COMMENTS ON MMDA DRAFT 1.0
A. Are there any gaps in the agreement?  If so, on what subjects? Can you suggest specific clauses of other language to address these gaps?

Comments: 

Gaps in  the agreement: 

1. The MMDA draft provides preamble of the contract, such as : “Whereas the Government owns all of the subsurface minerals in the country, Whereas etc…” I agree with the concept. Further, for more detail aspect such as intention (philosophy) of the contract, what the Government wants, benefits for the host country, what the company needs to do and  the  status of the mineral and natural resources can be write by referring constitution of the host country. This section  is important to achieve  a common understanding within parties, before entering the contract.
2. Preference for allocating mineral resources to meet domestic needs through production and export restrictions. Mineral producing company required to allocate a certain percentage of its total production to the domestic market. Domestic market obligation can be implemented through sale of coal or minerals to a domestic trading company, which holds a valid marketing and transportation license from the Government, as applicable.  Domestic obligation pricing should be based on the benchmark price applicable in the international market for the relevant mineral.
3. Cooperation of the company and the Government in achieving the policy of the establishment of downstream metal processing facilities in the host country (smelting, refining, metal  fabrication  and fabrication ).
4. Limiting the size of work area/concession, not too large but bankable, socially and environmentally acceptable. For example: based on integrated use of land it is impossible to make the whole land or ¾ of the land area to become a mining concession, although the reserve covers the whole island.  Perhaps it is necessary for the host country to set a benchmark for the area, for example, in Indonesia, the concession area for the development phase of a mineral metal is 25000 Ha maximum, for the coal 15000 Ha. Concession area for exploration for mineral metal is 100000 maximum, for the coal 50000 Ha maximum. 

5. Treatments of the associated minerals (limiting the types of mineral  which may be exploited under the agreement, so that the company shall in no event deliberately search for, exploit, develop or otherwise deal in any way, with radioactive minerals, hydro carbon compounds, etc, without first obtaining the approval of the Government).
6. In terms of mineral title, the company will have  the mineral title, only after paying the royalty ( this condition can refer to the constitution of the host country).

B.
Does the agreement provide a proper balance between the interests of the Company, the 
        Government, and other interests in society?  Please suggest how to improve this balance.

Comments: 

Based on the outline, the structure of the agreement does show  efforts to  balance  the interests of the company, government and other interests in the society. Nevertheless, some improvements are needed, including: 

1. Length of the agreement:  the period should be not too long but bankable. The time limit should trigger  effective and efficient exploitation, considering the carrying capacity of the environment, thereby encouraging the Government as regards an exit strategy  (for example: based on valuation, limiting   (X) years of commercial production,  the company, the host country and the community should have derived adequate  benefits from the project, it also being socially and environmentally acceptable).
2. Using the natural resources: natural resources need to be treated as capital, not as  free charge items. I think the use of the natural resources e.g. water, timber etc should be charged based, at a  reasonable price.  In terms of water, the company and local government should  cooperate to provide a water supply for the company and the community. All the stake- holders using the water should be  charged  different tariffs (e.g community price is subsidszed by the government). In terms of the company providing or operating the technology, a water tariff can be specifically calculated, including  tariff reduction for its contribution. These payments will be use to maintain the water service.  

3. Import-export policy and custom duties:  importation allowed only to the extent that imported goods are not produced or manufactured in the host country and custom duties for importation should be reduced for specific goods (e.g importing environmental equipment  to reduce waste, carbon emission), personal  effects are subject to customs duties based on applicable laws and exporting minerals should be charged a  reasonable price, based on applicable law. 
4. Grant of mine development rights:  the mine development rights holder do not  have priority over any other permit, concession, grant or any other activity of whatever nature, as regards  the Mining Area granted.   If overlapping occurs, company and other permit/ concession holders shall co –operate to the best f their ability  in a joint endeavor to alleviate conflicting rights/permits and in conducting efficient operations.  Excavations to mine the mineral deposits in a mining area should be limited to certain minerals, based on the agreement and based on applicable law.
5. Security interest:  It is  better for the Government to deal with only the company (not involving third parties).
6. Labour and training: Apply  specific conditions as regards  employing expatriate staff and procedures for technology transfer and knowledge for example: the expatriate to be paired with  local staff for a maximum (x) years, until the expatriates can be  replaced by local staff.  Training is not only relates to  staff recruitment but also to  the local community development based on local potential and characteristics, so that  the community not dependent on  the company.
7. Security: The power of private security  needs to be more restricted, for example they should have  no power to detain, only to arrest.  The Company is also required  to establish clear standards of  conduct and measures to prevent the excessive of the use of force, including a detailed explanation of  the term,   ‘……as may be properly restricted for economic, operational or security reasons’.  Furthermore, the company shall inform the community regarding  the private security employees’ duties, obligations and code of conduct, so that any misconduct by  the  force can be reported to the Government and/or Company.  Periodically, there should be reports to the government on the operations of security personnel and the government should review the private security force’s activities. I agree with the MMDA draft that the private security force must be  subject to applicable law and international norms, such as the Voluntary Principle on Security and Human Rights. 

C.
This agreement is not a local level agreement but does it properly relate to and  

encourage local level agreements?  Please suggest how we might provide the right kind  of enabling and supportive framework for positive local level agreements in the context of   sustainable development.

 Comments: 
1. The agreement relates and encourages local level agreement. I assume that community development agreement is an “umbrella” for social contract between  company and affected community to settle many kind of aspects agreed by both parties e.g arrangement between company and community in using public facilities,  toxic use reduction, also aspects that are covered in the Good Neighbour Agreement,  Land Use Agreement. 
2. There are complex instruments related to local level agreement and/or local development on the  MMDA draft, below is the summary (to identify potential loopholes and/or to confirm whether my understanding to the MMDA draft is correct): 
· Community Agreement: agreement between community and company, covering agreed issue between the parties, based on objectives listed in Annex B
· Development Committee: is established to implement the Community Agreement,  the Committee is appointed by or selected in accordance with procedures established by Government, develop annual budget in consultation with the Government and Company, Government shall make disbursement account in which the fund from the company are deposited in accordance with the budget. 

· Community Development Foundation: is established as part of the Community Development Plan,  the fund received annual payment from the company which shall be managed and disbursed in efforts to promote local and regional development, or health education and welfare in the affected communities, there is a governing body for the Community Development Plan which include members of communities affected by the project. Question: what is Community Development Plan? Community Development Plan not well defined in the MMDA draft, is it a plan develop by Development Committee or Regional Development Council?

· Local Business Development Plan: a cooperation between company and the Government to promote local economy development growth, the program will be modified to fit the existing circumstances related to specific operating phase,  the objectives are listed in Annex C, i.e. working with local contractors and suppliers.
· Regional Development Council: is established by the Government, governs by a board which involves multi stakeholders group (government, private sector, CSO, donor, international organization, local governance organizations), the company is part of the governing board member, the council assists the Government in terms of preparation, financing, organizing and implementation of the local and regional development strategy, plans and budget, support local and regional development, etc  
3. The local agreement should be in a form that is easily understood by the community e.g. providing local language translations  or maybe a recording could be provided  (it could  be accessed in local school/ government institutions) so that those unable to  read can still have access to  the content of the agreement by listening to the recording ?

4. Need further explanation/brief description on how integrating the work of the Development Committee, Governing body for the Community Development Plan, and Regional Development Council. Those institutions have similar interest to work for local development and facilitate the need of affected communities. For example: training for affected communities might be subject to Community Agreement, Community Development Plan, and also subject to the regional development strategy developed by Regional Development Council. Thus, it need to ensure that this training will be conducted in an integrated framework, not only to address the need/ issue at the local level partially. 

5. It needs further explanation about the relation between the Government and Local Government in the  Development Committee,  Governing body for the Community Development Plan, Regional Development Council, Local Business Development.
6. Perhaps it is possible to introduce the concept of EITI at the local level (does not have to be EITI member but adopt the idea and simplify it/adjust it to the local context) for example: several members of Regional Development Council which represent local government, civil society and company  will be appointed to  conduct the multi stakeholder group’s role  to facilitate the transparency at the local level for example: simplifying/adjusting  EITI grid to local context, setting the work plan, appointing independent auditor.  
7. Development activities at the local level shall be adjusted to acknowledge the local characteristics and potential.  

8. Input for the sequence of the Clause:  subsection 31.2 Company Payments to Local Communities and Tax Treatment of Such Payments may be better placed after 25.3 as follows:

25.0 Local Community Development 

25.1 Community Development Agreement

25.2 Relationship of This Agreement to Local Level Agreement

25.3. Local Business Development Plan

25.4. Company Payments to Local Communities and Tax Treatment of Such Payments

D.
This agreement is a development agreement, not an exploration phase agreement. Again, does it properly relate to the presumed earlier exploration phase agreement? Please suggest how we might provide the right kind of enabling and supportive framework for positive exploration stage agreements in the context of sustainable development.

Comments:

1. The agreement relates to the presumed earlier exploration agreement (there being  separate agreements for exploration and development). Nevertheless, it is still unclear as to whether exploration is conducted by the mining company or the prospecting company.

2. Clauses in the agreement indicate exploration activities are conducted by the same company see: section 8.3. (b) All exploration expenditures, development expenditure and general and administrative expenditure incurred by the Company.

3. Framework for exploration stage agreement:

· Need clarity as to who conducts the exploration,  or whether both exploration and development are conducted by the same company or separate companies  (exploration is conducted by specialist prospecting company, whilst development is conducted by another company). 

· Scope of work and contract area description (exploration area usually larger compared to development area. Government  needs to set a limit for the size  of  exploration area in the country). 

· Terms and conditions apply (i.e bidding process, reserve valuation method has to meet the applicable standard, including timeliness of  delivery).
· General Survey and Exploration Periods.
· Obligation to provide any information gained from the work  performed to the Government of the host country.
· Feasibility Study to determine the feasibility of commercially developing the deposit, plus technical feasibility and also social feasibility. Social feasibility includes Free Prior Informed Consent (IPFC). 

· Cost benefit analysis (cost benefit analysis is important to calculate the economic value of environmental services. Comparing the calculation of economic value of mining to social and environmental services economic value, is one of the more important aspects regarding  the decision of whether to develop the mine or not).
